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ARGUMENT 
I. 


Cosmic’s contention that, despite the fact that CPLR 
Section 5001 mandates pre-judgment interest from the 
earliest ascertainable date the cause of action existed, 
federal district courts may exercise discretion in award- 
ing pre-judgment interest in actions in the nature of 
interpleader is not supported by the authorities cited. 


In support of its contention that district courts have 
diseretion in awarding interest in actions in the nature of 


interpleader despite the non-discretionary language of 
CPLR Section 5001, Cosmic cites two cases (Cosmic’s 
Brief, p. 2) in which conflicting claims were made to the 
proceeds of an insurance policy and the claimants argued 
that the insurance company should be required to pay 
interest on the disputed fund as a condition of discharge. 
In one case (where there was a 5-month delay between 
the insured’s death and the deposit of the fund into court) 
the court den. iterest, and in the other (where there 
was a 44-year delay—for which the insurance company 
was responsible—between the insured’s death and the com- 
mencement of legal proceedings by the insurance company) 
the court allowed interest. Cosmic attempts to explain each 
decision on the theory that the court was exercising its 
discretion in an interpleader action. The better explanation 
is that despite their dicta quoted by Cosmic (Br. 2), both 
courts in fact applied the special rule that interest is never 


payable on insurance benefits unless there has been culpahie 
delay by the insurance company in paying the benefits: 


‘¢{I|nterest is not ordinarily payable on insurance 
benefits and . . . the insurance companies, in cal- 
culating their premiums, take into account the fact 
that the benefits will always be payable at a date 
more or less later than the actual accrual of liability. 
Cases of long custody of the fund like this make up 
for the cases where payment is made within twenty- 
four hours. If one were to say that the postponement 
of payment here was so excessive as to entitle the 
beneficiaries to the interest earned, one would have 
to say that a. some point interest would cease to be 
part of the contemplated earnings of the insurance 
company and become a windfall. That, however, is 
contrary to my hypothesis that every nonculpable 
delay is within the contemplation of the insurance 
company in establishing its premium rates. 


ré 


‘Tt may well be that grossly culpable delay should 
subject the insurance companies to liability for in- 
terest at the legal rate and that less culpable delay 
should subject them to liability for interest at the 
rate earned by the fund but unless the delay is 
culpable there is no liability for interest of any 
kind.’’ Aetna Life Ins. Co. v. du Roure, 123 F.Supp. 
736, 740-41 (S.D.N.Y. 1954). 


See also, John Hancock Mut. Life Ins. Co. v. Doran, 138 F. 
Supp. 47, 49-50 (S.D.N.Y. 1956) (Kaufman, J.). 


I. 
This is not an action “of an equitable nature”. 


Although Judge Brieant properly characterized the whole 
of the litigation before him as being ‘‘in the nature of an 
interpleader action’? (a shorthand description we adopted 
in our brief), no order of interpleader in this or the con- 
solidated case was ever obtained by Cosmic. Irving Trust 
Company obtained sueh an order with respect to the Trust 
Receipts it held; these Trust Receipts were deposited in 
court; and Irving played no further part in these cases. 
The funds held by Cosmic, on the other hand, remained 
under attachments which the plaintiffs had obtained when 
they started their actions. It is doubtful whether Cosmic 
was at any time the type of disinterested stakeholder who 
could seck treatment of ‘‘an equitable nature’’, for it had 
eerlier withheld payment of these amounts it owed, as 
security for the arrival of documents of title to other un- 
related gow! The relevant portion of the testimony to 
that effect of Cosmie’s president is reproduced as an exbibit 
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